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                                               G.R.Case No.- 241/09 

                                          Under Section 498A/506 I.P.C. 

 

                                           State of Assam        ...........  Prosecution 

                                                  -Vs- 

                                          Sri Debajit Borah     ..........  Accused Person 

                                              

 

        Learned Advocates: 

        For the Prosecution  ......................................  Mrs.R.M.Pegu, Asstt.P.P.                 

        For the Accused       ......................................  Sri P. Borah 

                                                                             Sri A. Das 

                                                                     

                                                                                                                                               

                                                                                                                                                     

         Charge framed on         :  27.06.2014 

         Evidence recorded on    :  23.02.2015, 12.06.2015, 18.08.2015 

         Arguments heard on      :  28.08.2015 

         Judgement delivered on :  10.09.2015 

 

JUDGEMENT 

 

1. This case was started on receipt of an ‘ejahar’ (F.I.R.) at the Halem Police 

Station on 28/05/2009, filed by informant Smti. Debobala Kakati alleging therein 

that she gave her daughter Smti. Doli Kakati in marriage to Sri Debajit Borah of 

Chiratia village of Jorhat. After her marriage, her husband along with his mother 

and his younger brother Sri Amrit Lochan Borah together had started harassing 

Smti. Doli Kakati both mentally and physically. As the torture by the in-laws of 
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Doli Kakati had been increasing day by day, the informant took back her 

daughter to her house. After keeping her daughter for three months in her 

house, informant again sent her daughter to a rented house at Rukmini Gaon in 

Guwahati, where Debajit Borah, in the mean time started living as he had joined 

his job in Guwahati. But in Guwahati also, the accused started torturing Doli 

Kakati, both mentally and physically. At last, on 14/04/08, the accused after 

making heavy mental and physical torture to Doli Kakati compelled her to put her 

signature in a paper and drove her out of the house of the accused. According to 

informant, since then, her daughter Doli has been living in her house at 

Amtolabori, Halem. After that, accused Debajit Borah started harassing the 

informant and her husband by threatening them over phone and in writing and 

on 21/05/09, the accused sent many threatening letters to the informant using 

bad language. These acts of accused have caused alarm to informant and her 

family and hence, she lodged the ‘ejahar’. 

  

2. The Officer-in-Charge (in short, O.C.), Halem Police Station on receipt of the 

said ‘ejahar’ registered Halem P.S. case number 18/09 under section 498A of the 

Indian Penal Code, 1860 ( in short I.P.C.) and ordered the investigation. After 

completion of the investigation, the concerned Investigating Officer (in short I/O) 

submitted charge sheet against Sri Debajit Borah under section 498A of I.P.C. 

 

3.  In due course, the accused person appeared before the Court and after 

furnishing him the copies of relevant documents under section 207 Cr.P.C., the 

charge under section 498A/506 of I.P.C are framed, read over and explained to 

the accused person to which he pleaded not guilty and claimed to be tried. 

 

4.  The Prosecution had examined only three witnesses i.e. Smti. Debobala 

Kakati as Prosecution Witness  (in short, PW) no.1, Smti. Doli Kakati as PW2 and 

Sri Jogen Kakati as PW3 to bring home the allegations levelled against the 

accused person. The prosecution could not examine the I/O as he died during 

the trial of the case. Thereafter, the evidence of prosecution side was closed as 

per submission of learned A.P.P. The statement of accused under section 313 
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Cr.P.C was recorded. The defence plea was of total denial. On the other hand, 

accused had himself deposed evidence as Defence Witness (in short, DW) no.1 

and examined another person Sri Gama Kakoti as DW2. Thereafter, arguments 

advanced by both the parties were heard. 

 

POINTS FOR DETERMINATION : 

 

5. (i) Whether the accused person Sri Debajit Borah after his marriage, subjected 

his wife Smti Doli Kakati to cruelty by torturing her both mentally and physically 

and caused physical injury to her by demanding dowry and thereby committed 

an offence punishable under section 498A of I.P.C. ? 

 

   (ii) Whether the accused person had in the year 2009, committed criminal 

intimidation by threatening the informant Smti. Debobala Kakati and her 

husband, over phone and in writing, by using filthy language with intent to cause 

annoyance to her and her family and which caused alarm to her and thereby 

committed an offence punishable under section 506 of I.P.C. ? 

 

 

DISCUSSIONS, DECISIONS AND REASONS THEREOF :  

 

6.  PW1, who is the informant of this case, has deposed in her evidence that 

accused is her son-in-law. PW1 has stated that on 12th May, 2003, she gave her 

daughter in marriage to the accused following social customs. After one year of 

her  daughter’s marriage, her husband started physically assaulting her and did 

not allow her to come to her mother’s house. According to PW1, at that time her 

daughter and son-in-law were living at Rukminigaon in Guwahati in a rented 

house and their neighbours in Guwahati told the informant over phone regarding 

the torture of accused on informant’s daughter. PW1 had heard that accused did 

not give her daughter any importance, came late at night to house and quarrel 

with her daughter. According to PW1, within 2-3 years of marriage, accused one 

day badly assaulted her daughter and she got injured on her head and skull 
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became ruptured. PW1 has stated that after the incident her daughter went to 

police station but police after calling the accused advised him not to do such 

violence in future and again sent back both of them to their house. But 

thereafter again when accused tortured the daughter of informant, police sent 

her to a Shelter Home in Guwahati. According to PW1, when she came to know 

about that, she sent her son to Guwahati and her son took Doli Kakati from 

Shelter Home again to her husband’s house. Even after that, accused did not 

stop torturing Doli and when the harassment became unbearable, she fled away 

to the house of PW1 at Halem. According to PW1, she thereafter, requested the 

parents of her son-in-law to keep Doli with them, but they showed no interest. 

PW1 has stated that accused, after that, verbally abused her using obscene 

language over phone and one day, accused threw some torn clothes mixed with 

shoes and papers where obscene languages were written, at the gateway of the 

house of PW1 at Halem.  PW1 has stated that thereafter, she had filed this case. 

Exhibit-1 is the ‘ejahar’ filed by PW1 and Exhibit-1(1) is her signature on that 

‘ejahar’. 

 

7.  In her cross examination, PW1 has deposed that her son-in-law was a writer 

earlier and a news paper had published his writings. The daughter of PW1 read 

those writings and met the accused and thereafter, she fell in love with accused. 

PW1 has stated that at the time of marriage, accused was working in a cosmetics 

company at Guwahati. After marriage, the daughter of PW1, Doli went to 

Guwahati with her husband and 2-3 months after the marriage, accused fell ill 

and he underwent treatment for his failure of kidney functioning at the Agile 

Hospital in Guwahati. PW1 has stated that she took her son-in-law to the AIIMS, 

New Delhi for treatment by paying all his expenses. According to PW1, after 

going to Delhi, she came to know that no failure of kidney functioning had taken 

place of her son-in-law. According to PW1, she went to the house of her 

daughter at Guwahati in the year 2004 and at that time no quarrel had occurred 

between her daughter and the accused. PW1 has stated that police from 

Guwahati had informed her about her daughter’s head injury and at that time no 

case was filed against the accused. According to PW1, lady police Smti. Mina 

Kakati, who was known to her, had apprised her about the head injury of her 

daughter and about the treatment they had given to Doli. PW1 has stated that 
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she does not know in which year this incident had occurred. According to PW1, 

her son-in-law had informed her about the quarrel between him and Doli and 

complained to PW1 over phone. PW1 has stated that she does not know, how 

many days after getting her head injury, her daughter went to Shelter Home and 

PW1 has admitted that she did not go to Shelter Home to call on her daughter. 

PW1 has also stated that the reason, why her daughter went to the Shelter 

Home, is best known to her son Gama Kakaty. According to PW1, the articles 

that were thrown into her house contained some papers where many obscene 

defamatory languages were written targeting her and her husband and the hand 

writing on those papers were of the accused. As she could identify those 

handwritings of accused on those papers, she filed this case against him. 

According to PW1, she had heard that after the illness of accused, the quarrel 

and difference of opinion between him and her daughter had arisen. PW1 has 

stated that she had deposited to police all the papers which were thrown by 

accused in front of her house but she has not mentioned about those papers in 

the ‘ejahar’. PW1 has also stated that she knows that accused had filed divorce 

case against her daughter in the Family Court, Guwahati. 

 

8.  PW2, who is the victim of this case, has deposed in her evidence that accused 

is her husband and marriage between her and the accused took place in the year 

2003. After marriage, she went to her husband’s house at Jorhat and then she 

went along with her husband to live in a rented house at Japorigog, Guwahati. 

The accused started physically assaulting PW2, in the house at Japorigog. 

According to PW2, at the time of assaulting if someone comes to save her from 

accused, accused verbally abuse that person using obscene language and 

attempted to assault that person also. The accused also verbally abused Sri 

Prafulla Baruah, who was a neighbour of accused at Japorigog and who was 

working in C.B.I. Thereafter, PW2 and her husband started living in a rented 

house at the ‘Sadhani Path’ at Rukmini Gaon, Guwahati. According to PW2, as in 

that house, owner did not reside with them in the same compound; accused 

enjoyed more freedom and started assaulting PW2 more. Accused once assaulted 

PW2 by bamboo fencing stick, tore up the wearing apparel of PW2 and in a 

naked state dragged her out of the house and physically assaulted her. According 

to PW2, in another incident, accused had assaulted her using a plastic chair and 
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one of the legs of the chair broke and entered her head by piercing into it. At 

that time, a neighbour of their house Sri Ashok Sharma came and saved her from 

accused and gave her treatment by taking her to a nearby Pharmacy. According 

to PW2, if someone comes to save her, accused used to verbally abuse that 

person by saying that the person had illicit relationship with her and due to the 

fear of earning bad name, no one later on, came to protect her from her 

husband. PW2 has stated that on every night, accused verbally abused her 

parents by shouting bad languages. As the harassment of her husband became 

unbearable to her, PW2 went to Ambikagiri Raichoudhury Shelter Home at 

Narangi for seven days. The In-Charge of that Home, Smti Phuleswari Devi tried 

to solve the quarrel between her and her husband by taking her to Family 

Counselling Centre, C.I.D., Ulubari and invited her husband. But accused did not 

come and all efforts failed. According to PW2, when her husband beat her with 

bamboo fencing stick, she went to commit suicide at Umananda, Guwahati but 

police had noticed her and took her to S.P., Nitul Gogoi and he in turn, sent her 

to Panbazar Women Police Station. A lady police officer of Panbazar Women 

Police Station, Smti. Rina Kakati Devi called the accused and after advising both 

PW2 and accused not to quarrel and after taking the signature of accused in a 

paper as an assurance that  he would not torture PW2 again, sent them to their 

house. According to PW2, accused after coming from police station again started 

torturing her and she again went to Panbazar Police Station. PW2 has stated that 

police asked her to register a case against her husband but she did not file any 

case. Thereafter, police officer Smti Rina Kakati Devi took PW2 to Gold Shelter 

Home, Zoo Road where PW2 stayed for one month. At that Shelter Home, the 

authorities tried to give counselling by calling accused to the Home, but he, in 

front of everyone present, kicked PW2 in her chest. PW2 has stated that one of 

the relatives of accused Dr.Rajib Bora took her to his house from shelter home 

temporarily and informed her mother regarding her condition and some days 

after PW2 took release from the Shelter Home and came to her mother’s house 

at Halem and since 2008, she has not gone to her husband’s house and has been 

living in her mother’s house. 

 

9. PW2, in her cross examination has deposed that the charges that were 

brought by her on her husband and all the incidents had taken place at 
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Guwahati. PW2 has stated that she forgot the date when first clash started 

between her and the accused. According to PW2, persons named Sri Dinesh 

Sharma and Smti. Rekha Sharma were her neighbours when she lived with the 

accused in the rented house at Rukminigaon. PW2 has forgotten the date on 

which first quarrel started with the accused at Rukminigaon. PW2 has stated that 

in the year 1998, her husband won the American Award of Assam Sahitya Sabha 

as best article writer. At that time PW2 was studying at 10th standard in school 

and accused were doing his M.Sc. in Statistics in Gauhati University. They fell in 

love with each other and as a result marriage took place between them. PW2 has 

stated that when her husband got ill for the first time she was not present with 

him. PW2 has admitted that she did not see the diagnostic report of her husband 

at Agile Hospital. After staying for seven days at Agile Hospital, the accused had 

been referred to Down Town Hospital. When the accused was in Down Town 

Hospital, due to the quarrel that had arisen between accused and PW2, he threw 

Saline Bottle on PW2. PW2 has stated that the incident of attack that caused 

head injury to her had occurred at 2-2.30 P.M. but she had no medical certificate 

to prove that she had sustained injuries in her head. PW2 has admitted that she 

even did not inform this incident to police station. PW2 has stated that she went 

to live in the Shelter Home twice but without informing her husband. PW2 has 

stated that she had not gone to take treatment from doctor even after the heavy 

torture of her husband. According to PW2, the incidents that had taken place 

with her are well known to the women police of Panbazar Women Police Station. 

PW2 has stated that even after coming to her mother’s house in the year 2008, 

she did not file any case against the accused. PW2 has stated that she has not 

lived with the accused as husband and wife at Halem or at anyplace under the 

jurisdiction of this court. PW2 has also stated that her mother has instituted this 

case regarding her incidents with accused of the year 2003, 2004, 2006 etc. 

According to PW2, she had not demanded any money for taking divorce from her 

husband. 

 

10. PW3, in his evidence has deposed that informant is his wife and accused is 

his son-in-law. According to PW3, someone had thrown one packet to his house 

and because of that his wife has filed this case against the accused. PW3 has 

stated that at that time he was not present at his house and went to Tezpur and 
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therefore, he does not know what was present inside the packet. PW3 has stated 

that the packet contained some papers in which some defamatory matters 

targeting him were written and his name was also written there. According to 

PW3, he gave her daughter in marriage to accused and after their marriage, the 

accused physically assaulted his daughter, kicked at her belly, assaulted her with 

water bottle and caused head injury to her by beating. PW3 has stated that 

accused had caused physical and mental harassment to his daughter in demand 

of dowry. PW3 has stated that he does not know what dowry was demanded by 

accused from her daughter. When the harassment became unbearable, the 

daughter of PW3 returned to his house at Halem from her husband’s house at 

Guwahati. According to PW3, accused had married another woman later on. PW3 

has also stated that accused had caused great harassment to his daughter. 

 

11. In his cross examination, PW3 has deposed that he has not seen the accused 

physically assaulting his daughter and came to know about it when his daughter 

told him about it. PW3 has stated that no incident of physical assault had taken 

place at his house at Halem, all the incidents occurred at Delhi and Guwahati. 

According to PW3, his daughter clearly knows about the occurrences of incidents, 

but he does not know in detail. PW3 has stated that he does not know how much 

time has elapsed after the separation of accused and his daughter. According to 

PW3, cases had been already registered regarding all these incidents at the  

Dispur Police Station in Guwahati. 

 

12.  DW1, who is the accused himself, has deposed in his evidence that his 

marriage with Smti. Doli Kakati took place on 12/5/2003 following societal rules 

and customs. DW1 has stated that at the time of marriage he was working in a 

company named Assam Cosmetics Pvt. Ltd. And after marriage he had lived at 

Jorhat only for one week, then started residing in Guwahati. According to DW1, 

three months after his marriage, it was diagnosed that his kidneys had failed to  

work. Upon that he took admission on 22/11/2004 in the Agile Hospital, 

Guwahati where doctor told him about his kidney failure. On 29/11/2004, he had 

been referred to Down Town Hospital, Guwahati for treatment but that hospital 

also could not give treatment to accused and he was released. According to 
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DW1, at that time his wife was not present with him and one of his friends Sri 

Utpal Chakraborty had admitted him to the hospital. According to DW1, at that 

particular point of time, the parents of informant insulted him by saying that he 

was a sick person and married their daughter by taking resort to lies. DW1 has 

stated that thereafter he took his treatment at Gangaram Hospital, New Delhi 

and after having done several dialyses, he had returned to Guwahati. At that 

time, the family members of his wife told him that they would arrange for his 

treatment at A.I.I.M.S., New Delhi by requesting M.P. Sri Mani Kumar Subba but 

in fact did nothing. DW1 has stated that thereafter, he had been started 

recovering from his kidney ailment. According to DW1, his wife came to his 

house in Guwahati twice in the year 2006, not to enquire about his health but to 

ask for money from him for opening an industry. According to DW1, at that time, 

his wife had made many monetary transactions with various persons by 

furnishing them the name and address of DW1 and those persons mentally 

harassed DW1 by asking return of money that was taken by his wife. According 

to DW1, having no other way left, he had lodged an ‘ejahar’ against his wife at 

Dispur Police Station on 26/3/2006. On the day of filing of the ‘ejahar’ the wife of 

the accused after breaking the lock of his house, brought back all her goods from 

the house of accused. DW1 has stated that he had filed a divorce case against 

his wife at the Family Court, Guwahati in the year 2006, the number of the case 

was 244/06, but the case was dismissed as he could not present in the court 

regularly owing to his dialysis. DW1 has claimed that even before the divorce, his 

wife had fixed her marriage with a person from Goalpara named Sri Debasish 

Das. According to DW1, at that time his wife gave him various threatening and 

harassed him both physically and mentally. DW1 has stated that from the year 

2006, he has no relationship with his wife and she has been living with a person 

named Gopal Chetry and she has a girl child from the side of Gopal Chetry. DW1 

has claimed that his wife has falsely instituted this case against him. Exhibit-A to 

Exhibit-D are the medical papers of his treatment. 

 

13.  DW1 in his cross examination has deposed that Doli Kakati was neither 

present with him nor went to meet him during his treatment in Guwahati and 

also in New Delhi. DW1 has stated that in his marriage no furniture was given as 

‘Stridhan’. DW1 has stated that he has not married for second time and till now 
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no divorce has taken place between him and the Doli Kakati. According to DW1, 

he has not physically tortured Doli Kakati till now and he even has not given a 

slap to her. But DW1 has stated that his wife, in turn, physically assaulted him 

and even then he did not tortured her. According to DW1, at that time he had no 

energy to physically assault his wife and he could not even verbally assault her 

as she did not live with him. DW1 has stated that he had not demanded any 

dowry from Doli Kakati but Doli Kakati had demanded money from him. 

 

14.  DW2, has deposed in his evidence that Doli Kakati is his sister and Debajit 

Borah is his brother-in-law. DW2 has stated that the marriage between his sister 

and the accused had taken place in the year 2003 following social custom. Till 

2006, relationship between his sister and accused was good, but thereafter, his 

sister came to his house. DW2 has stated that after one and half years or two, 

his brother-in-law had suffered from kidney disorder and DW2 became the 

attendant of his brother-in-law in Agile Hospital. According to DW2, due to his 

sister’s bad character, she had returned to home after leaving her husband. DW2 

has also stated that after the starting of kidney disorder of his brother-in-law, his 

sister went and stayed illegally with one person named Debasish Das of 

Goalpara. One day Debasish Das came to their house and asked his sister to 

write down in a paper that she had no relationship with him because otherwise 

police might harass him. According to DW2, initially his sister had brought several 

allegations of torture by the accused on her but when DW2 enquired it came to 

the light that his sister’s character was not good and she used to live with 

Debasish after her marriage. In the year 2010, his sister took a boy named Gopal 

Chetry to their house after making friendship with him over phone and she made 

physical relationship with him and a son was born out of that relationship. DW2 

has stated that his parents gave Gopal Chetry the name Pankaj Kakati and 

retained with them as their son-in-law. According to DW2, due to the 

weaknesses of his sister’s character, her family has broken and the charges 

brought by her against accused Debajit Borah are all false. DW2 has also stated 

that before his sister’s relationship with Gopal Chetry, she had relationship with 

another guy namely Moloy. 
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15.  In his cross examination, DW2 has deposed that from 2010 he has no 

relation with his parents as he has been discarded by his parents and stopped 

recognising him as their son. DW2 has stated that at the time of marriage of his 

sister, they gave her bed, six sitter dining set, dressing table etc. made of ‘Sishu’ 

wood and colour Television, Refrigerator as ‘Stridhan’. DW2 has also stated that 

in the year 2006, he threatened Sri Debajit Borah for torturing his sister but 

Debajit told him that he would give him all the proofs why he had tortured his 

sister and Debajit asked DW2 to enquire by himself about the truth of his 

information. According to DW2, he saw his sister slapping the accused in front of 

him in his house in the year 2005. According to DW2, he came to know from his 

mother that sometimes quarrel had taken place between his sister and brother-

in-law. DW2 has stated that from the year 2007, the relationship between his 

sister and him became deteriorated but from 2009 that relationship became more 

worsen.  

 

16.  Having gone through the evidence on record, it appears that prosecution 

has examined only three witnesses, PW1 is the informant and mother of the 

victim, PW2 is the victim and PW3 is the husband of informant and father of 

victim. The prosecution could not examine the I/O of this case as he died during 

the trial of this case. PW1 in her evidence has stated that after her daughter’s 

marriage with the accused, her daughter and the accused started living in 

Guwahati and there, accused had physically and mentally tortured her daughter. 

It is evident from the statement of PW1 that all the incidents had occurred in 

Guwahati and PW1 is not the eye witness of the incidents, as she had been living 

at Halem at the time of alleged torture. PW1 never went to the house of her 

daughter Doli, when she was tortured by her husband and PW1 has stated that 

when she once went to her daughter’s house in the year 2004, there was no 

quarrel between her daughter and the accused. PW1 even did not go to 

Guwahati when accused, who was her son-in-law, was hospitalised for his kidney 

problem. Therefore, it appears that PW1 is not the eye witness of the incidents 

and she knows only about the incidents that were informed to her by her 

daughter, son-in-law or by police officer Smti. Mina Kakati. PW1, in her cross 

examination, also stated that she does not know in which year her daughter had 

sustained injury on her head. PW1 has stated that her daughter had to go to 
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Shelter Home due to the torture of accused, but in her cross examination, PW1 

has stated that she never went to the Shelter Home to call on her daughter and 

her son would know better why Doli went to Shelter Home. But her son was not 

examined as witness in this case by prosecution. Thus, it appears that PW1 does 

not know in detail about the incidents of violence that had taken place in 

Guwahati, caused by the accused on her daughter and she only knows what she 

had heard from other people. Hence, unless the evidence of PW1, who is the 

informant, is corroborated by trustworthy evidences of other witnesses, her 

evidence singly cannot be taken into consideration for holding accused guilty for 

the offence as charged. Moreover, PW1 has stated in her cross examination that 

she has filed this case against the accused as because she had found one packet 

at the gateway of her house, full of rubbish and papers containing defamatory 

materials against her and her husband and the said materials were written by 

accused. Hence, it seems that the main grievance of the informant is not the 

torture of her daughter by the accused but the throwing of defamatory articles to 

her house by someone. That is why informant did not file any case against the 

accused during or after the severe torture allegedly had made by the accused on 

her daughter but she filed the case only when accused allegedly threw some 

rubbish into her house in a packet. But the case in hand reveals that police had 

registered the case under section 498A/506 of I.P.C. against the accused and not 

under any sections of I.P.C. for throwing rubbish into the house of informant.  

 

17.  Now, when we go through the evidence of PW2, who is the victim of this 

case, it is seen that PW2 has given a vivid description of the physical assault and 

mental torture given to her by the accused due to which she had to go to Shelter 

Home twice and attempted suicide once. But in order to support her claim that 

her husband caused physical torture to her in such a way that she sustained 

injuries several times and had taken medical treatment, she has not showed or 

exhibited any medical certificate or any doctor’s prescription. On the other hand, 

it is surprising that after committing several physical injuries to her in various 

occasions by accused, PW2 had not filed a single case against him. PW2 has 

admitted in her cross examination that she was asked by police to register a case 

against the accused but she did not register it. Besides, PW2 has also mentioned 

in her evidence the names of several persons who either saw the incident of her 
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torture by accused or knew about the physical and mental harassment given to 

her by accused. These persons are Sri Prafulla Baruah, Ashok Sharma, owner of 

a shelter home Smti. Phuleswari Devi, police officers Nitul Gogoi, Rina Kakati 

Devi, Dr. Rajib Borah, Dinesh Sharma, Rekha Sharma etc. But even after the 

mentioning of the names of so many eye witnesses by the victim, the 

prosecution has not examined any of these persons as witnesses. On the other 

hand, PW3, who is also not the eye witness of the incidents that happened with 

Doli in Guwahati, has stated that his wife had filed this case as someone had 

thrown one packet to their house containing rubbish. PW3, on one side, has 

stated that accused had caused physical and mental harassment to his daughter 

but on the other side, he stated that he does not know about the incidents in 

detail and his daughter can tell about these incidents better. In addition to that 

PW3 has admitted that he did not see accused assaulting his daughter, he only 

came to know about that when his daughter told him about that. Moreover, PW3 

has claimed that accused had physically tortured his daughter in demand of 

dowry but that claim of PW3 is not supported by PW1 and PW2, as they have not 

mentioned anywhere in their evidence that the accused demanded dowry from 

them and due to the inability to pay the dowry, accused had tortured Doli Kakati. 

These contradictions have created doubt over the prosecution story. 

 

18.  In the instant case, accused himself deposed as DW1. On going through the 

evidence of DW1, it appears that DW1 in his evidence has emphasised that after 

his marriage with the informant, his kidneys were diagnosed as incapable of 

working and he had to undergo several dialysis. The accused has stated that due 

to his kidney disorder he was so weak at that time that it was not possible for 

him to physically assault his wife. DW1 has claimed that he never assaulted his 

wife and he even did not give her a single slap, but informant used to torture 

him both physically and mentally. DW1 has claimed that he was not taken care of 

by the informant while he was suffering from kidney disease and informant was 

neither present with him when he was admitted at different hospitals in Guwahati 

nor went to see him when he had taken treatment in New Delhi. DW1 has stated 

that he did not demand any dowry from informant but informant, in turn, 

demanded money from him. DW2, on the other hand, stated very candidly that 

informant, who is his sister in relation, is a characterless woman and she after 
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her marriage without taking any divorce from the accused started living with one 

Debasish Das of Goalpara. After returning to his house in the year 2006, the 

informant had made relationship with another person named Moloy and brought 

to her house one boy named Gopal Chetry and made physical relationship with 

him also and out of that relationship, a male child was born. DW2 has stated that 

due to the loose character of his sister her familylife was not happy and had later 

broken down. 

 During argument, the learned A.P.P. has submitted that the accused as 

DW1 while deposing before the court, repeatedly emphasised that due to his 

kidney disorder he was not in a physically fit condition to torture the informant 

and he had to undergo dialysis several times, even in New Delhi, but accused has 

not submitted any medical report or document in support of his claim that he had 

to undergo dialysis. The learned A.P.P. has also submitted that the documents 

exhibited by the accused in support of his treatment reveals that he was 

suffering from acute pancreatitis and pain of lower abdomen and due to vomiting 

and loose motion, the body fluid of accused had diminished which caused renal 

failure but nowhere in the documents it was written that he had been suffering 

from any kidney disease or he was suggested dialysis. According to the learned 

A.P.P., the accused even did not submit any document relating to his treatment 

in New Delhi. Hence, according to the learned A.P.P., it is not proved that 

accused had been suffering from kidney failure and had to undergo dialysis and 

the statements made by the accused are nothing but blatant lies. As per the 

claim of learned A.P.P., the accused was perfectly fit for torturing the informant 

at the time of occurrence of the incident. According to the learned A.P.P., the 

accused had made another false statement that no furniture was given to him 

from the informant’s house at the time of marriage but DW2 himself stated that 

all the furniture made of ‘Sishu’ wood, Refrigerator, Television etc. were given 

with his sister at the time of her marriage. Hence, it is clearly proved that the 

accused has made all false statements before the court. The learned A.P.P. has 

vehemently argued that if the statements made by accused are false, it implies 

that statements made by informant are true. Learned A.P.P. has submitted that 

in his cross examination, DW2 has himself admitted that when he threatened the 

accused for torturing his sister, accused had told DW2 that he would give him 
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proof why he had tortured her and which clearly implies that accused had 

tortured the informant. 

 On the other hand, the learned counsel for the accused has argued inter 

alia that the necessary ingredient required in a case attracting section 498A of 

I.P.C. are not available in this case, the case is time barred as per section 468 of 

Cr.P.C. as the offence was allegedly committed in the year 2005 and case was 

registered in 2009, this court had no jurisdiction to take cognizance of this case 

as the entire incident took place in either Guwahati or at Jorhat etc. The learned 

counsel has submitted that there might be some small incidents of quarrel or 

assault between husband and wife, which usually takes place between most of 

the couples in this society, but that does not attract section 498A of I.P.C. The 

learned counsel has stated that if the accused had physically assaulted the 

informant publicly by making her naked when they were living at Rukminigaon, 

informant should have registered a case at police station as that was a grave 

offence but she had not filed any case of assault against the accused till filing of 

this case. 

 

19.  In this case, although some infirmities have been observed between the 

evidence deposed by DW1 and DW2 and even if the learned A.P.P. has claimed 

that from the evidence of accused it is revealed that he had lied that he had 

undergone dialysis of his kidney as no documents are submitted by accused 

regarding that claim, but still the evidence of DWs does not help the prosecution 

in establishing the fact that accused had tortured the informant. It is an 

established principle in criminal law that prosecution must stand on its own feet 

and prove the case from its own evidence i.e. the evidence of PWs. Prosecution 

cannot claim conviction of accused depending only upon the evidence of Defence 

Witnesses. In this case, even if we assume that accused had not done any 

dialysis but that does not depict a picture how he had tortured the victim. In the 

instant case, if we go through the evidence of PWs, it appears that PW1 had 

heard about the torture of her daughter from others, PW3 has stated that 

accused had tortured his daughter both physically and mentally but he stated 

that his daughter can tell clearly about the incidents and he does not know in 

detail. On the other hand, I/O of this case could not be examined as he died 
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during the trial. Due to all these reasons, this prosecution case has become weak 

and accused cannot be held guilty depending only upon the evidence of PW2.  

 

20. Therefore, it appears that in this case, prosecution has examined only three 

witnesses, all of whom belong to the same family, one is the father, another is 

the mother and the victim is their daughter. Except the victim, none of the other 

witnesses had seen the occurrence of the incidents, as the witnesses i.e. the 

parents of the victim had lived at Halem and the incidents took place in 

Guwahati. Although PW2 has mentioned in her evidence about many eye 

witnesses who either saw the accused assaulting PW2 or fully acquainted with 

the happening of the incidents, prosecution has not examined any such 

witnesses. Prosecution neither examined any independent witnesses who were 

the neighbours of the victim in Guwahati nor examined the owners of the shelter 

homes or any police officer from Panbazar Women Police Station, where the 

informant had gone several times after her torture. The informant could not 

produce any document to show that she had stayed at shelter home nor she 

could show any document relating to her medical treatment after her husband 

caused injury to her body. The informant could not prove that the conduct of her 

husband towards her was such that it led her to attempt suicide. The informant 

in her evidence only claimed that she was tortured and she went to commit 

suicide but could not produce any evidence which could prove her entire story. In 

the instant case the sole evidence of informant cannot be considered while 

deciding the guilt of accused unless supported by other evidence. All the 

witnesses examined by the prosecution in this case are interested witnesses. It is 

natural that parents would support the case of their daughter. Hence, in absence 

of any independent witnesses who support the case of informant, the accused 

cannot be held guilty for the offences as charged. Moreover, the I/O of this case 

was also not examined, the evidence of whom is highly necessary in order to 

judge the veracity of the evidence of PWs. In the instant case, the evidence 

given by the victim i.e. PW2 is not sufficiently corroborated by any independent 

witnesses. Even the witnesses on record also could not clearly say what had 

happened to the victim and deposed what was told to them by the victim herself 

and by some other persons over phone. On the other hand, although some 

disparities are seen between the evidence of DW1 and DW2 but those disparities 
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neither help  prosecution to prove how accused had tortured the informant nor 

establish the story of the prosecution conclusively. Hence, I find that the 

evidence on record is not sufficient to hold the accused person guilty of the 

offence under section 498A/506 I.P.C. The offence under section 498A/506 I.P.C. 

is not proved against the accused Sri Debajit Borah beyond reasonable doubt. 

 

          21.  In view of the above discussion, I am of the considered opinion that the 

prosecution has failed to establish the guilt of the accused person under section 

498A/506 I.P.C. The offence under section 498A/506 I.P.C. is not proved against 

the accused person. Therefore, the accused Sri Debajit Borah is found not guilty 

and he is acquitted of the offence under section 498A/506 of I.P.C. The accused 

person is set at liberty forthwith. The bail bond executed by the accused person 

and his surety is extended for next six months as per provision of section 437A of 

Cr.P.C.  

 

  Given under my hand and seal of this court on this 10th day of 

September, 2015. 

 

 

 

                                                                             Judicial Magistrate First Class 

                                                                                    Gohpur,Sonitpur
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APPENDIX 

 

         PROSECUTION WITNESSES : 

 

     PW1 --  Smti. Debobala Kakati 

     PW2 --  Smti. Doli Kakati 

     PW3 --  Sri Jogen Kakati 

        

         DEFENCE WITNESS : 

 

      DW1 --  Sri Debojit Borah 

      DW2 --  Sri Gama Kakati            

 

         EXHIBITS BY THE PROSECUTION : 

 

     Exhibit 1     -  ‘Ejahar’ 

     Exhibit 1(1) -  Signature of the informant on the ‘ejahar’ 

      

         EXHIBITS BY THE DEFENCE : 

 

      Exhibit A  -  Medical report of accused 

      Exhibit B  -  Medical report of accused 

      Exhibit C  -  Medical report of accused 

      Exhibit D  -  Medical report of accused 

 

     

 

                                                                                                                                                                                           

Judicial Magistrate First Class 

                                                                                        Gohpur, Sonitpur 

 


